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5 Witkin Sum. Cal. Law Torts § 241


[§ 241] Immunity Rule.

   (1) In General. "A public entity is not liable for an injury caused by misrepresentation by an employee of the public entity, whether or not such misrepresentation be negligent or intentional." (Govt.C. 818.8.) This statute provides an absolute immunity from liability for misrepresentation of any sort. A similar immunity is provided to public employees by Govt.C. 822.2 (infra, §348), except that an employee may be held liable where guilty of actual fraud, corruption, or actual malice. (Legislative Com. Comment to Govt.C. 818.8.) (See Universal By-Products v. Modesto (1974) 43 C.A.3d 145, 153, 154, 117 C.R. 525 [while public employee is liable for actual fraud, public entity is wholly immune]; Grenell v. Hermosa Beach (1980) 103 C.A.3d 864, 873, 163 C.R. 315 [comparing Govt.C. 818.8 and 822.2]; Masters v. San Bernardino County Employees Retirement Assn. (1995) 32 C.A.4th 30, 42, 43, 37 C.R.2d 860 [although immunity of public employee under Govt.C. 822.2 for misrepresentation is qualified, immunity of public entity under Govt.C. 818.8 for misrepresentation by employee is absolute]; C.E.B., 1 Government Tort Liability Practice 4th, §10.38 et seq.)

(2) Illustrations. Govt.C. 818.8 is frequently applied. (See, e.g., Tokeshi v. California (1990) 217 C.A.3d 999, 1005, 1007, 266 C.R. 255 [county employee's advice to farmers to spray crops with pesticide that subsequently prevented them from harvesting or selling was within scope of Govt.C. 818.8]; Brown v. Compton Unified School Dist. (1998) 68 C.A.4th 114, 116, 80 C.R.2d 171 [school district, whose employee misrepresented that particular course satisfied NCAA requirements, thereby costing plaintiff basketball scholarship, was immune under Govt. C. 818.8, even if it owed duty to plaintiff].)

In Brown v. Los Angeles (1968) 267 C.A.2d 849, 73 C.R. 364, plaintiff lessee operated a massage parlor in a residential zone in Los Angeles. The city Department of Building and Safety notified her that this was illegal and should be discontinued. On several occasions, she sought to inspect zoning records but was only allowed to see the map. She discontinued the business and sued her lessor. In this suit, the records were subpenaed and showed that a zoning variance for the property had been granted. She then sued the city. Held, defendant was immune; the erroneous demand that her activity had to be discontinued amounted to a misrepresentation under Govt.C. 818.8. (267 C.A.2d 850.)

In Harshbarger v. Colton (1988) 197 C.A.3d 1335, 243 C.R. 463, building inspectors employed by defendant city signed records stating that a house being built on plaintiffs' property complied with applicable building codes, even though they knew it did not. As a result of defects in construction, plaintiffs were required to spend $ 295,000 on reconstruction. Held, judgment for defendant on demurrer affirmed; defendant was immune.

(a) Immunity and respondeat superior. Under Govt.C. 815.2 (supra, §237), a public entity is liable for injuries caused by the acts of an employee in the scope of employment, if the acts would give rise to a cause of action against the employee, and Govt.C. 822.2 makes a public employee liable for actual fraud, corruption, or actual malice. Plaintiffs argued that, under these statutes, defendant was liable for the fraudulent misrepresentations of its building inspectors. However, Govt.C. 818.8 provides a public entity with absolute immunity from liability for the negligent or intentional misrepresentations of its employees, and it is apparent that Govt.C. 822.2 applies only to a public employee, not to a public entity such as defendant. (197 C.A.3d 1340.)

(b) Suppression of fact. Plaintiffs argued that suppression of fact is not "misrepresentation," as that term is used in Govt.C. 818.8. However, the cases support the conclusion that intentional concealment of a material fact is equivalent to direct affirmative misrepresentation. (197 C.A.3d 1343.)

(3) Distinctions. In Arthur L. Sachs v. Oceanside (1984) 151 C.A.3d 315, 320, 321, 198 C.R. 483, the court pointed out that Govt.C. 818.8 gives immunity only from tort liability; under Govt.C. 814 (supra, §218), a contract action for rescission based on fraud of an employee may be brought against a public entity. (Cf. Janis v. California State Lottery Com. (1998) 68 C.A.4th 824, 829, 80 C.R.2d 549 [state lottery was immune from charge that it misrepresented legality of particular game; although complaint termed action one for recession of contract, action actually was one for fraud, and immunity of Govt.C. 818.8 applied].)

In Tallmadge v. Los Angeles (1987) 191 C.A.3d 251, 236 C.R. 338, plaintiff was arrested for unlawful possession of firearms, and the firearms were seized. He was convicted only of unlawful possession of machine guns, but by court order, both the machine guns and the other firearms were destroyed. In this action, he alleged that defendant deputy district attorney had represented to him that the other firearms would be returned, and that this representation was made to deceive and mislead him into not initiating legal process to get them. The trial judge granted summary judgment for defendant county and defendant district attorney. Held, reversed as to defendant county. The immunity of Govt.C. 818.8 would ordinarily bar the action; but the complaint, incorporating the claim form by reference, could be construed to state a cause of action for conversion. It alleged that the property was destroyed without prior notice to plaintiff, contrary to P.C. 1418. (191 C.A.3d 254.) (See dissent, 191 C.A.3d 256, arguing that complaint could not be so construed.)

In Jopson v. Feather River Air Quality Management Dist. (2003) 108 C.A.4th 492, 133 C.R.2d 506, because of a miscalculation, defendant air quality management district issued plaintiff more marketable emission reduction credits (ERCs) than plaintiff had actually earned in recognition of its reduced burning of agricultural waste. While sale of the inflated credits was pending, plaintiff received notification of the mistake, which caused the sale price to be reduced by $ 831,360. Plaintiff completed the sale and then sued defendant for negligence. However, on the basis of the misrepresentation immunity granted by Govt.C. 818.8, the trial court granted defendant's motion for summary adjudication. Held, affirmed.

(a) Govt.C. 818.8 grants public entities immunity for negligent or intentional misrepresentation, but not for negligence. Here, plaintiff maintained that defendant's calculation of ERCs involved an operational task giving rise to a cause of action for negligence and not the communication of information, which would have involved a misrepresentation claim. However, every tort of negligent misrepresentation obviously involves both negligence and misrepresentation, and United States v. Neustadt (1961) 366 U.S. 696, 81 S.Ct. 1294, 6 L.Ed.2d 614, supra, §208, rejected the notion that the similar federal immunity statute (28 U.S.C., 2680(h)) does not apply when the gist of the claim lies in negligence underlying the inaccurate representation. Thus, merely distinguishing operational tasks from communication of information does not serve to clarify the scope of the immunity. (108 C.A.4th 495.)

(b) Defendant relied on a long line of California cases in which the courts, citing Neustadt, rejected the plaintiffs' attempts to evade the Govt.C. 818.8 immunity by characterizing the misconduct as something other than intentional or negligent misrepresentation. Essential to each claim was the plaintiff's reliance on misinformation communicated by the Government. (108 C.A.4th 498, citing Grenell and Harshbarger.)

(c) Plaintiff attempted to distinguish these cases, arguing that they addressed simple misrepresentations of existing facts as opposed to negligent performance of the technical operational tasks of identifying, calculating, and banking ERCs. This argument is without merit. The public entities in the cases cited by defendant did not simply act as conduits of information. In each case, the public entity took preliminary steps to ascertain information but, in doing so, either wrongfully or negligently obtained false information by either misapplying their own ordinances and rules to the relevant factual scenarios or failing to process applications properly. The same is true here. Defendant, by using an erroneous factor, also obtained false information. Like an inflated appraisal, an erroneous building inspection, a mistaken certificate of ownership, a false zoning report, or ill-advised instructions, the miscalculation of the ERCs constituted misinformation communicated by a governmental entity. Based on analogous facts in the cases cited by defendant, defendant is shielded from liability for having misrepresented the true fact that plaintiff had earned but a small percentage of the ERCs it was issued. (108 C.A.4th 499.)
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[§ 353] Causes of Action Subject to Immunity.

   Immunity for discretionary acts under Govt.C. 820.2 applies to statutory as well as common law causes of action. In Caldwell v. Montoya (1995) 10 C.4th 972, 42 C.R.2d 842, 897 P.2d 1320, plaintiff, a terminated school superintendent, sued defendant school board members for breach of contract and retaliatory discharge in violation of public policy, and also alleged that defendants discriminated against him on the basis of age and race in violation of the California Fair Employment and Housing Act (FEHA) (Govt.C. 12900 et seq.; see 8 Summary (10th), Constitutional Law, §915 et seq.). The trial judge sustained defendants' demurrers. Held, the demurrers were properly sustained.

(a) Common law causes of action.

(1) Govt.C. 820.2 affords discretionary act immunity for plaintiff's common law causes of action. Applying the test established by Johnson v. California (1968) 69 C.2d 782, 73 C.R. 240, 447 P.2d 352, supra, §352, which distinguishes between "planning" (discretionary) and "operational" (ministerial) functions of government, votes by members of a school district's governing board whether to renew the superintendent's employment contract qualified as discretionary acts. (10 C.4th 981.)

(2) Johnson precludes a finding of immunity solely on grounds that the affected employee's general course of duties is "discretionary" and requires a showing that the specific conduct giving rise to the suit involved an actual exercise of discretion, i.e., a conscious balancing of risks and advantages. But Johnson does not require a strictly careful, thorough, formal, or correct evaluation. That standard would swallow an immunity designed to protect against claims of carelessness, malice, bad judgment, or abuse of discretion in the formulation of policy. Plaintiff's complaint contained allegations that the school board made an actual, conscious, and considered collective policy decision to replace plaintiff as superintendent. It admitted of no theory that the board acted unconsciously or failed to weigh pros and cons. (10 C.4th 983.)

(b) Statutory causes of action. Plaintiff could not proceed against defendants on the FEHA causes of action. He argued that the FEHA counts fell within the limiting phrase "[e]xcept as otherwise provided by statute" in Govt.C. 820.2. (10 C.4th 984.) No prior California decision has interpreted this phrase, and its meaning is not utterly clear on its face. (10 C.4th 984.) Under the construction proposed by plaintiff--that the phrase means that whenever a "statute" of general application creates a liability applicable to public employees, the exception has been satisfied--public employees might enjoy discretionary act immunity from common law forms of relief, but they would be stripped of that immunity for statutory causes of action. (10 C.4th 985.) However, the context of the Tort Claims Act indicates that a far more limited exception to immunity was intended:

(1) The intent of the Act is not to expand the rights of plaintiffs in suits against governmental entities or employees, but to confine potential governmental liability to rigidly delineated circumstances; governmental immunity is waived only if the various requirements of the Act are satisfied. The very purpose of the Act is to afford categories of immunity where, but for its provisions, public agencies or employees would otherwise be liable under general principles of law. (10 C.4th 985.)

(2) The Act's purpose, that specific immunities should prevail over general rules of actionable duty, is made particularly clear in the provisions dealing with public employees. Even though Govt.C. 820.2 uses the generic phrase "is not liable" to describe the situations where suit is forbidden, it does not grant or withhold its protection on the basis of whether the legal duty asserted arose by common law or by statute. Instead, the statute erects a separate barrier of immunity at a point beyond the threshold issue of legal duty. Therefore, public employees are immune for their discretionary acts, even those constituting breaches of actionable duty, unless a statute otherwise provides. It follows that where the immunity would otherwise apply, it cannot be abrogated by a statute that simply imposes a general legal duty or liability on persons, including public employees. Such a statute may render the employee liable for violations unless a specific immunity applies, but it does not remove the immunity. This further effect can only be achieved by a clear indication of legislative intent that statutory immunity is withheld or withdrawn in the particular case. (10 C.4th 985.)

(3) FEHA does not meet this test. It generally prohibits employment discrimination by both public and private "employer[s]" and provides civil remedies when its provisions are violated. But even if those liabilities extend to individuals, including public employees, as "agents" or "aiders and abetters" of culpable "employer[s]," FEHA contains no indication of an additional intent that individual public officials or employees may be sued despite a specific statutory immunity that would otherwise apply. Thus, FEHA does not abrogate the specific grant of immunity to public employees for discretionary acts provided by Govt.C. 820.2. (10 C.4th 986.)

SUPPLEMENT: [This section is current through the latest supplement]   
See Taylor v. Los Angeles Dept. of Water & Power (2006) 144 C.A.4th 1216, 1238, 51 C.R.3d 206 [although Govt.C. 820.2 immunity extends, where applicable, to liabilities imposed by prohibitory statutes of general application such as FEHA (citing Caldwell v. Montoya (1995) 10 C.4th 972, 42 C.R.2d 842, 897 P.2d 1320, text, p. 562), city supervisor's alleged retaliatory acts against subordinate for opposing race discrimination against coworker were not discretionary within scope of immunity]. 
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[§ 248] Availability of Immunities.

   (1) Employee Immunities Are Not Applicable. The immunities applicable to employees (see infra, §345 et seq.) are not applicable in suits for failure to discharge a mandatory duty. Public entity liability under Govt.C. 815.6 is not subject to the general rule of Govt.C. 815.2(b) that a public entity is entitled to the benefit of applicable employee immunities. It is not a defense under Govt.C. 821.6 that the entity could not be vicariously liable under Govt.C. 815.2(a) (supra, §237). The statutory liabilities are cumulative, and "the fact that derivative liability under section 815.2 may be nullified by an employee immunity in no way affects direct liability based on section 815.6." (Bradford v. California (1973) 36 C.A.3d 16, 21, 111 C.R. 852, supra, §246.)

(2) Immunities for Legislative or Enforcement Inaction or Licensing Action or Inaction Are Not Applicable. The immunities for legislative or quasi-legislative inaction or failure to enforce a law (Govt.C. 818.2; see infra, §286) and for action or inaction on a license (Govt.C. 818.4; see infra, §287) are inapplicable in suits for failure to discharge a mandatory duty.

In Elson v. Public Util. Com. (1975) 51 C.A.3d 577, 124 C.R. 305, plaintiff alleged that defendant Public Utilities Commission by general order required passenger stage corporations to carry liability insurance; that a bus company had no liability insurance or assets to satisfy a judgment; that defendant, with knowledge of the facts, failed to perform its mandatory statutory duty to enforce its order by revocation of the bus company's operating authority; and that plaintiff, injured by a negligently driven stage of the bus company, recovered a judgment against it that could not be satisfied. Held, judgment for defendant on demurrer reversed; a cause of action was stated.

(a) The judicial and legislative history shows that the immunity under Govt.C. 818.4 for action or inaction on a license is only for discretionary activities. (51 C.A.3d 587, 588.) The complaint alleged a mandatory duty (51 C.A.3d 581), and Govt.C. 818.4 immunity did not exist (51 C.A.3d 589).

(b) The same is true of the immunity under Govt.C. 818.2 for legislative or quasi-legislative inaction or failure to enforce a law; it also relates only to discretionary activities. (51 C.A.3d 589, citing Elton v. Orange (1970) 3 C.A.3d 1053, 84 C.R. 27, supra, §246.)

This problem was more fully examined and the same result was reached in Morris v. Marin (1977) 18 C.3d 901, 136 C.R. 251, 559 P.2d 606. Lab.C. 3800 provides that a county that issues a building permit as a condition precedent to construction "shall require" that the applicant have a policy of workers' compensation insurance. Plaintiff, a worker employed by C, suffered serious injuries on the job. If C had carried insurance, plaintiff would have been entitled to over $ 200,000 in benefits, but C had no insurance and was adjudicated a bankrupt. Plaintiff was given an award of benefits from the Uninsured Employers Fund (Lab.C. 3715 et seq., 2 Summary (10th), Workers' Compensation, §153 et seq.), but the Fund was bankrupt and no payments were made. Plaintiff then brought this action against defendant county under Govt.C. 815.6. Held, judgment for defendant county on demurrer reversed.

(a) Mandatory duty under Lab.C. 3800. The language of Lab.C. 3800, construed in accordance with the general rule that "shall" is mandatory, establishes a mandatory duty under Govt.C. 815.6. (18 C.3d 907.) Many cases dealing with similar language reach the same conclusion. (18 C.3d 907, citing Sullivan v. Los Angeles (1974) 12 C.3d 710, 117 C.R. 241, 527 P.2d 865, supra, §246, Bradford, and Elson.)

(b) No immunity. Defendant claimed an absolute immunity under Govt.C. 818.4 for issuance of a permit and under Govt.C. 818.2 for failure to enforce a law. Both statutes, however, provide immunity only where the duty is discretionary, and not, as here, where the duty to require insurance is mandatory. Govt.C. 818.4 has been interpreted by the drafters and the legislative committee to apply only to situations in which the governmental agency exercises discretion in determining whether to issue or deny a license. (18 C.3d 912.) The cases support this interpretation. (18 C.3d 914, citing Elson and Elton supra.) O'Hagan v. Board of Zoning Adjustment (1974) 38 C.A.3d 722, 113 C.R. 501, supra, §229, stating that the immunity under Govt.C. 818.4 prevails over the liability imposed by Govt.C. 815.6, refers only to discretionary activity. (18 C.3d 915.) Although the language of Govt.C. 818.2 does not expressly refer to the exercise of discretionary authority, the legislative comment makes it clear that it does, and the same reasons for immunity under Govt.C. 818.4 apply here. (18 C.3d 916.)

(c) Policy considerations. "To uphold the position of the county would not only violate the letter of the statute but nullify its purpose. If we are to bestow immunity upon governmental entities that ignore the statutory requirement that the applicant for a building permit obtain workers' compensation insurance, the requirement becomes a dead letter. Future workers who rely upon the statute in the expectation that it will be enforced must inevitably find themselves unprotected and uninsured from injuries and losses incurred in devastating accidents. Surely we cannot erase the statute itself from the books and expose workers to such serious harm in the face of the Legislature's protective concern." (18 C.3d 917.) (See Young v. Inglewood (1979) 92 C.A.3d 437, 439, 154 C.R. 724 [following Morris, where complaint alleged failure by city to comply with another mandatory precondition for issuance of building permit: requiring that work be done either by state-licensed contractor or by one exempt from that licensing].)

(3) Immunity for Failure To Inspect Private Property Is Applicable. The immunity for failure to inspect private property in Govt.C. 818.6 (infra, §288) does apply. In Clayton v. Sunnyvale (1976) 62 C.A.3d 666, 133 C.R. 306, the court distinguished the holding in Elson that the immunity for discretionary acts under Govt.C. 818.2 and 818.4 did not apply where there was a failure to perform a mandatory duty. "Section 818.6 ... is not subject to the mandatory-discretionary dichotomy set forth in Elson. The grant of immunity provided by the statute is absolute on its face; there is nothing in the language of the section to indicate that it was intended to apply only to discretionary activities." (62 C.A.3d 670.) (See Cochran v. Herzog Engraving Co. (1984) 155 C.A.3d 405, 412, 205 C.R. 1 [quoting Legislative Committee Comment and citing Clayton]; Powell v. California (1991) 234 C.A.3d 910, 916, 286 C.R. 8 [following Clayton]; Haggis v. Los Angeles (2000) 22 C.4th 490, 503, 93 C.R.2d 327, 993 P.2d 983, supra, §245 [city was immune from mandatory duty liability for failure to report result of inspection].) The court in Powell stated: "The government undertakes licensing and inspection activities to insure public health and safety. The Legislature has apparently concluded that it is better public policy to leave an injured person to his remedy against the person actually causing the injury than it is to impose an additional liability on the government for negligently failing to prevent the injury, presumably because imposition of such liability would expose public entities to virtually unlimited risks and certain bankruptcy." (234 C.A.3d 917.)
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[§ 368] Institution or Prosecution of Judicial or Administrative Proceeding.

   (1) In General. A public employee is not liable "for injury caused by instituting or prosecuting any judicial or administrative proceeding within the scope of his employment, even if he acts maliciously and without probable cause." (Govt.C. 821.6; see Brown v. Los Angeles (1968) 267 C.A.2d 849, 851, 73 C.R. 364 [city was immune under Govt.C. 821.6 from liability for plaintiff's discontinuance of his business pursuant to erroneous notice that business violated zoning ordinance and should be shut down]; Stearns v. Los Angeles (1969) 275 C.A.2d 134, 137, 79 C.R. 757 [deputy coroner improperly performed autopsy on plaintiff's wife, resulting in unfounded murder charge against plaintiff]; Blackburn v. Los Angeles (1974) 42 C.A.3d 175, 178, 116 C.R. 622 [rejecting constitutional challenge to Govt.C. 821.6]; Scannell v. Riverside (1984) 152 C.A.3d 596, 604, 199 C.R. 644 [county detective who prosecuted plaintiff despite previously granting him immunity from prosecution was within Govt.C. 821.6]; Kemmerer v. Fresno (1988) 200 C.A.3d 1426, 1436, 246 C.R. 609 [civil service disciplinary proceeding is "administrative proceeding" under Govt.C. 821.6]; Ronald S. v. San Diego (1993) 16 C.A.4th 887, 899, 20 C.R.2d 418 [adoption proceedings, being judicial in nature, are covered by Govt.C. 821.6]; Gensburg v. Miller (1994) 31 C.A.4th 512, 518, 37 C.R.2d 97, supra, §181 [employees of state and county departments of social services were immune from liability for actions taken in connection with suspension of foster home license]; Javor v. Taggart (2002) 98 C.A.4th 795, 807, 120 C.R.2d 174 [employees of Uninsured Employers Fund, in seeking reimbursement from illegally uninsured employers after state pays benefits to injured employee, are within immunity granted by Govt.C. 821.6]; 17 Santa Clara L. Rev. 429; 100 A.L.R.5th 341 [immunity of law enforcement officer from liability in defamation action]; cf. Ogborn v. Lancaster (2002) 101 C.A.4th 448, 462, 124 C.R.2d 238 [where complaint did not allege that public employee acted improperly with respect to proceedings declaring certain property a nuisance, but instead claimed that inhabitants' private belongings were destroyed, there was no Govt.C. 821.6 immunity]; on liability for malicious prosecution generally, see infra, §469 et seq.)

Govt.C. 821.6 is given an expansive interpretation to further the rationale of the immunity, i.e., to allow the free exercise of the prosecutor's discretion and to protect against harassment in the performance of duties related to the prosecution process. (Ingram v. Flippo (1999) 74 C.A.4th 1280, 1291, 89 C.R.2d 60, 9 Cal. Proc. (4th), Administrative Proceedings, Supp., §25 [statements in press release that district attorney had investigated alleged open meeting violations and that, although no charges were to be filed, there had been some minor violations, were immune as part of prosecution process within meaning of Govt.C. 821.6].)

The immunity is not limited to conduct leading up to the institution of the proceeding, but includes conduct during and after it. (Alicia T. v. Los Angeles (1990) 222 C.A.3d 869, 883, 271 C.R. 513; see Jenkins v. Orange (1989) 212 C.A.3d 278, 284, 260 C.R. 645 [social worker was immune from liability for negligence both in investigating child abuse report and in weighing and presenting evidence]; Cappuccio v. Harmon (1989) 208 C.A.3d 1496, 1499, 257 C.R. 4 [investigating officer who, after prosecution for underweighing squid, published incorrect figures was not liable for defamation].)

Any injury inducing conduct is within the scope of the immunity. Thus, it extends to both discretionary and ministerial acts. (Kaplan v. LaBarbera (1997) 58 C.A.4th 175, 180, 67 C.R.2d 903 [public employees were immune for both discretionary and ministerial acts in connection with collecting child support].)

The immunity is not confined to the sorts of proceedings that are the traditional subject of malicious prosecution actions. For example, the immunity has been applied to actions based on the publication of disciplinary actions taken. (See Citizens Capital Corp. v. Spohn (1982) 133 C.A.3d 887, 889, 184 C.R. 269 [newspaper publicity of plaintiffs' alleged improper operation of collection agencies].) In Kayfetz v. California (1984) 156 C.A.3d 491, 203 C.R. 33, the state Board of Medical Quality Assurance and its diversion program administrator published an official "Action Report" distributed to hospitals and doctors concerning plaintiff's participation in a drug rehabilitation program for impaired physicians. Plaintiff sued the state, alleging that the published report was inaccurate and in violation of promised confidentiality. Held, defendants were immune.

(a) Citizens Capital Corp. v. Spohn, supra, supports this broad application of the immunity statute. Publication of disciplinary action is part of a statutory scheme for enforcement of the Medical Practice Act. (156 C.A.3d 497.)

(b) Plaintiff contended that the statute did not apply because the act of which he complained did not arise from institution of a proceeding but rather from an unauthorized publication 5 months after the proceeding was dismissed. But the proceeding was not dismissed at the time of publication; dismissal occurred the following year, after successful rehabilitation. Publication was part of an ongoing proceeding, contemplating continued diversion program participation and eventual dismissal. (156 C.A.3d 498.)

If the action is based on contract, however, the immunity of Govt.C. 821.6 does not apply. (Roe v. California (2001) 94 C.A.4th 64, 69, 113 C.R.2d 900 [action alleging that defendant public entities violated confidentiality clause of settlement agreement terminating disciplinary proceeding against plaintiff].)

(2) Effect of Misrepresentations. In Tur v. Los Angeles (1996) 51 C.A.4th 897, 59 C.R.2d 470, plaintiff sued defendant public employees for malicious prosecution based on misrepresentations regarding an aviation incident. The trial judge instructed, in accordance with Govt.C. 822.2 (supra, §348), that defendants were immune for misrepresentations made in the scope of their employment, unless guilty of actual fraud, corruption, or actual malice (as was the case here). The judge rejected an instruction based on Govt.C. 821.6 that defendants were immune even if they acted maliciously and without probable cause. Held, judgment for plaintiff reversed; Govt.C. 821.6 controls. The source of immunity is Govt.C. 821.6, because both that statute and the present action involve malicious prosecution. It thus makes little difference whether a statute (Govt.C. 822.2) that is not the source of immunity creates an exception to the general rule of immunity where fraudulent misrepresentations are involved. (51 C.A.4th 901.) In addition, Govt.C. 822.2 and its companion statute, Govt.C. 818.8 (supra, §241), were enacted to grant qualified immunity for misrepresentations. They are concerned with common law deceit, a wrong that is different from malicious prosecution. (51 C.A.4th 902.)

(3) Immunity Not Limited to Claims by Target of Proceeding. In Amylou R. v. Riverside (1994) 28 C.A.4th 1205, 34 C.R.2d 319, plaintiff was raped by an individual who also raped and murdered her friend. During the course of the investigation, an antagonistic relationship developed between plaintiff and the investigating officers, and the present action, which included claims for negligent and intentional infliction of emotional distress, followed. Held, the officers were immune from liability; Govt.C. 821.6 bars liability for any injury caused by the prosecution of the prior judicial or administrative proceeding, even if the person suffering the injury is not the target of that prosecution.

(a) Govt.C. 821.6 defines claims as to which a public employee is immune on the basis of how they were caused, not on the basis of the identity of the person bringing the claim. Nothing in the language of the statute suggests that immunity be limited to claims made by a target of the former proceeding. (28 C.A.4th 1211.)

(b) Public policy is against limiting the scope of Govt.C. 821.6. "That public policy of trying to prevent an officer's decisions from being tainted by his or her concern over the possibility of subsequent claims for damages does not apply solely to claims made by the target of the prior proceeding. Claims made by persons who were injured by the officer's decisions but who were not the actual target of the investigation or prosecution have the same potential to inhibit the officer from following his or her professional judgment and thus to interfere with the evenhanded enforcement of the law." (28 C.A.4th 1213.) (See Baughman v. California (1995) 38 C.A.4th 182, 190, 45 C.R.2d 82 [following Amylou R. and holding that campus police officers acting under search warrant in investigation of campus computer theft were immune from liability for destruction of floppy disks, even though owner of disks was not target of investigation].)

(4) Proceedings Under Juvenile Court Law. Under Govt.C. 820.21(a), the immunity of juvenile court social workers, child protection workers, and other public employees authorized to conduct investigations or proceedings under the Juvenile Court Law (Welf.C. 200 et seq., 10 Summary (10th), Parent and Child, §440 et seq.) does not extend to the following acts if committed with malice:

(a) Perjury.

(b) Fabrication of evidence.

(c) Failure to disclose known exculpatory evidence.

(d) Obtaining testimony by duress, fraud, or undue influence.

For this purpose, "malice" means conduct intended to cause injury to the plaintiff or despicable conduct carried on with a wilful and conscious disregard of the rights or safety of others. (Govt.C. 820.21(a).)

SUPPLEMENT: [This section is current through the latest supplement]   
(1) In General. See Ross v. San Francisco Bay Area Rapid Transit Dist. (2007) 146 C.A.4th 1507, 1516, 53 C.R.3d 715 [public transit district employees were immune under Govt.C. 821.6 from liability for claims that they wrongfully initiated and prosecuted administrative proceedings against coemployee]; Gillan v. San Marino (2007) 147 C.A.4th 1033, 1047, 55 C.R.3d 158 [city and police officials were immune under Govt.C. 821.6 from liability for defamation or intentional infliction of emotional distress based on press releases and other public statements made in course of investigation of purported crime; statutory immunity is not limited to claims for malicious prosecution]; Miller v. Filter (2007) 150 C.A.4th 652, 666, 58 C.R.3d 671 [de facto deputy district attorney operating under colorable claim of authority has same prosecutorial immunity as de jure deputy district attorney]; Jacqueline T. v. Alameda County Child Protective Services (2007) 155 C.A.4th 456, 467, 66 C.R.3d 157 [social worker's decisions relating to investigation of child abuse, removal of minor from home, and determination whether to institute dependency proceedings are prosecutorial or quasi-prosecutorial decisions subject to immunity under Govt.C. 821.6; immunity covers not just act of filing criminal complaint, but also other prosecutorial or quasi-prosecutorial functions such as weighing and presenting evidence when rendering decision whether to proceed with litigation].Expansive interpretation of statute: See Gillan v. Marino, supra, 147 C.A.4th 1048 [Govt.C. 821.6 is broadly construed to protect public employees performing prosecutorial duties from threat of harassment through civil suits]; Miller v. Filter, supra, 150 C.A.4th 668, quoting Ingram v. Flippo (1999) 74 C.A.4th 1280, 89 C.R.2d 60, text, p. 580.

Preparatory activities: See Richards v. Department of Alcoholic Beverage Control (2006) 139 C.A.4th 304, 317, 42 C.R.3d 782 ["administrative proceeding" in Govt.C. 821.6 is liberally construed to include investigatory and other activities in preparation for more formal proceedings]; Gillan v. Marino, supra [prior investigation is part of prosecution of judicial proceeding for purposes of Govt.C. 821.6, even if authorities later decide not to file charges]. 

Bottom of Form

Top of Form




 HTMLCONTROL Forms.HTML:Hidden.1 


 HTMLCONTROL Forms.HTML:Hidden.1 


 HTMLCONTROL Forms.HTML:Hidden.1 


 HTMLCONTROL Forms.HTML:Hidden.1 


 HTMLCONTROL Forms.HTML:Hidden.1 


 HTMLCONTROL Forms.HTML:Hidden.1 


 HTMLCONTROL Forms.HTML:Hidden.1 


 HTMLCONTROL Forms.HTML:Hidden.1 


 HTMLCONTROL Forms.HTML:Hidden.1 


 HTMLCONTROL Forms.HTML:Hidden.1 


 HTMLCONTROL Forms.HTML:Hidden.1 


 HTMLCONTROL Forms.HTML:Hidden.1 


 HTMLCONTROL Forms.HTML:Hidden.1 


 HTMLCONTROL Forms.HTML:Hidden.1 


 HTMLCONTROL Forms.HTML:Hidden.1 


 HTMLCONTROL Forms.HTML:Hidden.1 


 HTMLCONTROL Forms.HTML:Hidden.1 


 HTMLCONTROL Forms.HTML:Hidden.1 


 HTMLCONTROL Forms.HTML:Hidden.1 


 HTMLCONTROL Forms.HTML:Hidden.1 


 HTMLCONTROL Forms.HTML:Hidden.1 


 HTMLCONTROL Forms.HTML:Hidden.1 


 HTMLCONTROL Forms.HTML:Hidden.1 


 HTMLCONTROL Forms.HTML:Hidden.1 

Bottom of Form

	


	


	



	

	Source:  
	Combined Source Set 10 

 - Witkin Summary of California Law

	

	Terms:  
	public employee immunity for building code violation  (Edit Search | Suggest Terms for My Search | Feedback on Your Search)

	

	View:  
	Full

	

	Date/Time:  
	Monday, June 22, 2009 - 8:53 PM EDT


	


	



Top of Form

5 Witkin Sum. Cal. Law Torts § 287 
Witkin Summary of California Law, Tenth Edition
Copyright (c) 2008 By B.E. Witkin Article Sixth Testamentary Trust


CHAPTER IX - Torts 


II. GOVERNMENTAL LIABILITY  
B. Public Entities.  
7. Action or Inaction on License.


5 Witkin Sum. Cal. Law Torts § 287


[§ 287] Action or Inaction on License.

   A public entity is not liable for "an injury caused by the issuance, denial, suspension or revocation of, or by the failure or refusal to issue, deny, suspend or revoke, any permit, license, certificate, approval, order, or similar authorization," where the public entity or an employee of the public entity has discretion to make the determination. (Govt.C. 818.4; see California v. Superior Court (Veta Co.) (1974) 12 C.3d 237, 246, 115 C.R. 497, 524 P.2d 1281 [denial of permit to developer]; Nunn v. California (1984) 35 C.3d 616, 627, 200 C.R. 440, 677 P.2d 846 [decision of college district on when student was permitted to complete test leading to certification for firearms instruction]; Burns v. City Council (1973) 31 C.A.3d 999, 1003, 107 C.R. 787 [denial of building permit]; O'Hagan v. Board of Zoning Adjustment (1974) 38 C.A.3d 722, 726, 730, 113 C.R. 501, supra, §229 [denial of temporary use permit to operate restaurant]; Universal By-Products v. Modesto (1974) 43 C.A.3d 145, 154, 117 C.R. 525 [rejection of bid for license to provide garbage collection service]; Slagle Const. Co. v. Contra Costa (1977) 67 C.A.3d 559, 564, 136 C.R. 748 [denial of building permit]; Engel v. McCloskey (1979) 92 C.A.3d 870, 881, 883, 155 C.R. 284 [delay in investigation of character of applicant for admission to bar]; West v. California (1986) 181 C.A.3d 753, 761, 227 C.R. 16 [issuance of contractor's license without comprehensive investigation and failure to investigate complaints]; Cancun Homeowners Assn. v. San Juan Capistrano (1989) 215 C.A.3d 1352, 1359, 264 C.R. 288 [issuance of grading and building permits where soil compaction did not meet standards of local ordinance]; Colome v. State Athletic Com. (1996) 47 C.A.4th 1444, 1454, 55 C.R.2d 300 [while duty of boxer to undergo exam before boxing is mandatory, duty of Boxing Commission to issue or deny license is discretionary]; Inland Empire Health Plan v. Superior Court (2003) 108 C.A.4th 588, 592, 133 C.R.2d 735 [health maintenance organization's decision to credential certain physician as eligible to receive Medi-Cal reimbursement was discretionary under Govt.C. 818.4, even though it could not license physicians]; C.E.B., 1 Government Tort Liability Practice 4th, §10.93 et seq.; 28 A.L.R.4th 184 [issuance of automobile certificate of title without discovering title defect]; 41 A.L.R.4th 99 [negligent issuance of building permit subsequently suspended or revoked]; cf. Elton v. Orange (1970) 3 C.A.3d 1053, 1059, 84 C.R. 27, supra, §246 [Govt.C. 818.4 was not applicable to complaint based on county's failure to investigate and supervise foster home operator, rather than on negligence in issuing license].)

This immunity statute has applied to the alleged negligence of the Department of Motor Vehicles in issuing a driver's license to an incompetent driver. (Papelian v. California (1976) 65 C.A.3d 958, 962, 135 C.R. 665; People v. Superior Court (Wilson) (1993) 18 C.A.4th 31, 37, 22 C.R.2d 110 [immunity statute applied to licensing where DMV had made no prior determination that diabetic was unable to operate vehicle safely]; Waschek v. Department of Motor Vehicles (1997) 59 C.A.4th 640, 644, 69 C.R.2d 296 [DMV was immune where accident was caused by 96-year-old driver whom, in exercise of discretion, it had licensed]; see 41 A.L.R.4th 111 [state's liability to one injured by improperly licensed driver]; cf. Trewin v. California (1984) 150 C.A.3d 975, 981, 198 C.R. 263, supra, §246 [Papelian distinguished where department knew of elderly driver's diminished capacity at time license was issued; issuance of license was not discretionary act in those circumstances].) However, the department is liable to a lienholder or good faith purchaser of a vehicle for injury proximately caused by its negligent omission of the lienholder's name from an ownership certificate. (Govt.C. 818.5 [department's liability may not exceed actual cash value of vehicle]; see Stats. 1985, Chap. 437 [legislative intent that Govt.C. 818.5 "not be construed as establishing any precedent for creating state liability in any other situation or circumstance"]; 17 Pacific L. J. 795.)

The immunity is not available where liability is imposed under Govt.C. 815.6 (infra, §245) for failure to perform a mandatory duty. (See Elson v. Public Util. Com. (1975) 51 C.A.3d 577, 582, 124 C.R. 305, supra, §248 [Public Utilities Commission's failure to revoke bus company's license for disobeying Commission order requiring liability insurance]; Trewin v. California, supra.)

Direct review of abuse of discretion in licensing is available by extraordinary writ. (Legislative Com. Comment to Govt.C. 818.4; on review by administrative mandamus, see 8 Cal. Proc. (4th), Extraordinary Writs, §257 et seq.)

SUPPLEMENT: [This section is current through the latest supplement]   
See Richards v. Department of Alcoholic Beverage Control (2006) 139 C.A.4th 304, 318, 42 C.R.3d 782 [under Govt.C. 818.4, Department of Alcoholic Beverages Control was immune from liability in restaurant owner's action challenging suspension of alcoholic beverage license; immunity is accorded only to discretionary activities, but department enjoys broad discretion in licensing decisions].

(New) What constitutes "certificate." In Sonoma AG Art, LLC v. Department of Food & Agriculture (2004) 125 C.A.4th 122, 22 C.R.3d 468, a grape grower sued the state and the Department of Food and Agriculture, alleging that they were negligent in issuing a certificate finding that the grower's vines were diseased. The trial court sustained defendants' demurrer without leave to amend and entered judgment of dismissal. Held, affirmed, the state and the department were immune from liability.

(a) Under Govt.C. 818.4 and 821.2 (text, §348), a public entity or employee is immune if the entity or employee (1) issues a certificate and (2) exercises discretion in determining whether to issue the certificate. Both conditions are satisfied here. (125 C.A.4th 126.)

(b) Plaintiffs argue that a grapevine certificate is not covered by these immunities, because a "certificate" under these provisions is an authorization to act, not a mere "official statement." (125 C.A.4th 126.) This is incorrect. "[N]either the dictionary, nor statutes and case law, supports the argument" that a certificate cannot be, simply, an official statement. (125 C.A.4th 127.)

(c) The Food and Agriculture Code requires the state and the department to exercise significant discretion in testing grapevines and issuing grapevine certificates. (125 C.A.4th 128.) 
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